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SPECIAL COMPILATION OF CASE LAWS 

ON DISALLOWANCE OF EXPENSE FOR NON TDS

SECTION 40(a)(ia) Income Tax Act 

CA.Kapil Goel 9910272806 


Hyd bench ITAT in K Srinivas Naidu 131 TTJ 17 (Jaipur Bench ITAT in Jaipur Vidyut Vitran Nigam Ltd 123 TTJ 888 & Hyd Bench of ITAT in Taja Constructions 129 TTJ 57; Pune bench of ITAT in M/s. Sanap Agroanimals Pvt. Ltd. ITA No. 1192/PN/09 12th January, 2011)
· Conclusion portion of the said decision in the case of Jaipur Vidyut

Vitran Nigam Ltd., (supra):
..therefore, the payments could not be disallowed u/s 40(a)(ia); provisions of

section 40(a)(ia) are not applicable also for the reason that they apply only

when the amount is payable ie due whereas the assessee has made actual

payment.

· Similarly in the case of Mrs. Shah Charulata Milind (supra), the pune bench of 

Tribunal vide para 3 held as under:

“3. In this background it was submitted that in assessee’s case the

amount in question has been paid so provisions of sec. 40(a)(ia) are not

applicable for the reasons that was applied only when amount is payable.

Nothing contrary was brought to our knowledge. On behalf of Revenue

the facts being similar so following same reasoning we are not inclined to

the concur with the CIT(A) who has disallowed the amount of Rs.

40,000/- by invoking provisions of sec. 40(a)(ia) because amount was not

payable but already paid.” (applied in Sanap Agroanimals supra)

· Hyd bench In Teja Constructions (supra) 

a) The books of account of the assessee was not relied, it was rejected by

the AO and the same was confirmed. Now, based on the reliance on the said  

books, for the purpose of invoking the provisions of s. 40(a)(ia) is improper. The 

estimation of income takes care of the irregularities committed by the assessee. 

Further addition by invoking s. 40(a)(ia) amounts to punishing the assessee for a 

same offence on double occasions, which is not permitted by law.-CIT vs. Devi 

Prasad Vishwanath Prasad (1969) 72 ITR 194 (SC) relied on. 

b) if the assessee has paid the impugned amount and (the amount is) not payable at the end of the year on the date of balance sheet, then the provisions of s. 40(a)(ia) are not applicable

· Hyd bench in in K Srinivas Naidu 131 TTJ 17
In this view of the matter, an assessee may claim all his expenditure, except for those which are clearly covered by some other sections e.g. s. 30 covering rent, rates, taxes, insurance, etc., as allowable under s. 28. It may further be observed that all the expenditure, just as labour charges in the instant case, which represents direct costs and therefore, adjustable against revenue for the purpose of determining the profit under s. 28(i) of the Act, do not come within the provisions under s. 40(a)(ia). As such, it may be observed that it is only the deductions referred to in ss. 30 to 38 which would definitely fall for consideration of disallowance under s. 40 and they cannot be claimed as deduction under s. 28. This reasoning applies with equal force to the analogous provisions of s. 43, s. 44AD, s. 44AE, s. 44AF, s. 44B, s. 44BB, s. 44ABA, s. 44BBB, s. 44C, s. 44D, and so on which all relate to computation of business income and clearly start with a non obstante clause, which is similar to the one in s. 40, but reading 'notwithstanding anything to the contrary in ss. 28 to 43C'. In this view of the matter, it may be observed that the provisions of s. 40(a)(ia) are applicable only to items covered by s. 30 to s. 38 and not to s. 28 and all the direct cost/expenditure covered by s. 28 of the Act, are beyond the scope of disallowance under s. 40(a)(ia) of the Act.

10. Respectfully following ratio laid down by the Co-ordinate Bench, Hyderabad in the case of Tej Constructions cited (supra) we are inclined to allow the appeal of the assessee on issue relating to the applicability of s. 40(a)(ia). Similar view has been taken in the case of Jaipur Vidyut Vitran Nigam Ltd. vs. Dy. CIT (2009) 123 TTJ (Jp) 888 : (2009) 26 DTR (Jp)(Trib) 79. Further, the judgment relied by the Departmental Representative are relating to the upholding the constitutional validity of the provisions of s. 40(a)(ia) and not relating to the applicability of s. 40(a)(ia). 

Hariom Organizers ITA No.1946/Ahd/2009 06/05/2011 ahd bench of ITAT 

Since, there is no dispute about the fact that assessee has not claimed the

expenses in the profit and loss account and has capitalized them under the

head ‘preoperative expense’ the disallowance of these expenses under the

provision of Section 40(a)(ia) is not sustainable. Therefore we find no infirmity

in the order passed by Ld. CIT(A) and same is hereby upheld. This ground of

Revenue’s appeal is dismissed.

Sumilon Industries Ltd. , Asst. Year 2005-06 12.11.10. ITA Nos.3296 & 3297/Ahd/2008 ahd bench of ITAT
9. The first ground of appeal for this year relates to disallowance u/s

40(a)(ia) for sum of Rs.10,35,838/-. It was payment of commission to

agents for purchase of plant and machinery. It was not debited to profit

and loss account but was capitalized. The views of ld. AO and the ld.

CIT(A) are that the provisions of section 40(a)(ia) would be applicable

even in cases of capital expenditure. We, however, do not agree that if a

sum is not debited in the profit and loss account then provisions of

section 40(a)(ia) would be applicable. This provision is to disallow a

claim of expenditure against the revenue receipt if tax is not deducted, if

it is so required. Since tax is required to be deducted at source on

commission payment, the AO and the ld. CIT(A) thought merely on this

basis that provisions of section 40(a)(ia) can be invoked. However, the

second condition is that a claim of such expenditure should have been

made in profit and loss account. If no such claim is made, then whether

TDS is made or not, no disallowance can be made. The question is if TDS

would have been made whether AO could have allowed the expenditure

from the profit and loss account even though assessee is not claiming the

same. In our view not, and, therefore, the addition is misconceived and is,

accordingly, deleted. 
M/s. Chirag Plast ITA No.2415/Ahd/2009 23rd October, 2009
Regarding ground No. 2, we are of the considered view that even if

addition is sustained, then assessee would be entitled to deduction under Section 80IB as it would be only the business profit. Section 40(a)(ia) falls in chapter (iv) and under “the head computation of business income.” Any addition proposed by the Assessing Officer by invoking a provision falling in chapter (iv) under the “Head computation of business income, particularly between section 28 to 43D, would be made under the “Head income from business and Profession” and not under the head “Income from other sources”, unless specifically so provided. Accordingly, though proposed by the Assessing Officer on the ground that TDS has not been paid to the account of the Central Government within time is in order, but assessee is entitled to deduction under Section 80IB thereon as it would be only a part of business profit. The argument of the Learned DR that assessee may claim benefit again on payment basis is premature and academic as there are enough legal recourses open

to prevent such claims. As a result we do not find any force in this

ground raised by the revenue. The same is dismissed. 6. As a result, appeal filed by the Revenue is dismissed. 

GUJARAT HIGH COURT On section 40(a)(ia) and corresponding deduction u/s 10A/10B & 80IA;80IB;80IC: HELD TRANS ASIA PLAST :“Whether on the facts and circumstances of the case and in law, the Appellate Tribunal was right in holding that the assessee is eligible for deduction u/s. 80IB of the Act, on disallowance of Rs. 17,13,927/= made u/s. 40 (a)(ia) ?” As already noted, the CIT [A]'s order confirming the disallowances has been accepted by the assessee. That being so, we do not find any infirmity with the view taken by the CIT [A] as well as the Tribunal that on the enhanced profit, the assessee would be entitled to proportionate benefit under Section 80IB of the Act

Hyd bench of ITAT in Virinchi Technologies Ltd., Secunderabad. (PAN:AAACV 6672 N)
The second effective ground of appeal is with regard  to  the disallowance on account of  section 40(a)(ia) and 36 etc., are not derived from the export  software and not eligible for deduction under section 10A of the Act.  We find that this issue is also covered in favour of the assessee by the decision of jurisdictional bench of the Tribunal in the case of DCIT vs. Planet Online Private Limited in their order dated 29-8-2008 passed in ITA No.1016/Hyd/2007 for the assessment year 2004-05. We find that as per section 10A of the Act, a deduction shall be allowed of such profits and gains as are derived by an undertaking from the export of such articles or things or computer software.  By reading the section 29 of the Act read with section 28 of the Act, it is clear that income shall be computed in accordance with the provisions of section 30 to 43D of the Act.  Hence, the profit of the undertaking in the present case has to be computed in accordance with the provisions of section 30 to 43D i.e., including the provisions of section 40a (ia) of the Act.  In view of the above, in our considered opinion, exemption under section 10A has to be computed on the profits determined after taking into account the disallowance to be made under section 40a(ia) of the Act. Therefore, we do not see any infirmity in the order of the CIT (A) on this issue and accordingly his order is upheld. Hence, the ground raised on this issue is rejected.
P&H High court in M/s Grewal Brothers Income-tax Appeal No.662 of 2010 Date of decision: 5.4.2011 i) Whether on the facts and circumstances of the case, the Hon'ble Income Tax Appellate Tribunal is justified in law in holding that the provisions of Section 194C are not applicable on the payments of Rs.54,66,942/- made by the firm to its partners on account of transportation charges for use of trucks owned by the partners : Learned counsel for the revenue submits that since the

firm and the partners were separate persons under the income tax

law and had separate income, the firm was liable to deduct tax on

payment made to its partners as sub contractors. There was a

deemed oral agreement between the firm and the partners for

execution of transportation contract by the partners and thus mere

fact that the companies had made deduction of tax from the payment

made to the firm was no justification for the firm for not deducting tax

from the payment made to the partners who were infact executing

the work as sub contractors. 6. We are unable to accept the submission. HELD

No doubt the firm and the partners may be separate entities for income tax and it may be permissible for a firm to give a contract to its partners and

deduct tax from the payment made as per Section 194C, it has to be

determined in the facts and circumstances of each case whether

there was any separate sub contract or the firm merely acted as

agent as pleaded in the present case. Case of the assessee is that

it was the partners who were executing transportation contract by

using their trucks and payment from the companies was routed

through the firm as agent. The CIT(A) and the Tribunal accepted this

plea on facts. Once this plea was upheld, it cannot be held that there was a separate contract between the firm and the partners in which

case the firm was required to deduct tax from the payment made to

its partners under section 194C. The view taken by the Tribunal is

consistent with the view taken by the Himachal Pradesh High Court

in Commissioner of Income Tax Vs. Ambuja Darla Kashlog Mangu Transport Co-op. Society (2009) 227 CTR (HP) 299 and

judgment of this court in Commissioner of Income Tax Vs. United

Rice Land Ltd. (2008) 217 CTR (P&H) 332.

P&h high court in matter of Truck Operators’ Union I.T.A. No.865 of 2010 Date of decision: 23.3.2011 The assessee is a truck operators union for procuring contracts for its members. During the assessment of its income, the Assessing Officer made addition after disallowance under

Section 40(a)(ia) of the Act on the ground that it failed to deduct

tax at source as required under Section 194C(2) of the Act. On

appeal, the CIT(A) set aside the said addition holding that there was no violation as held by the Assessing Officer. The appeal of the revenue against order of the CIT(A) was dismissed.

3. We have heard learned counsel for the appellant. 4. Learned counsel for the revenue fairly states and we are also of the same view that Section 194C(2) of the Act had no  application in the circumstances of the case when the union was merely acting in representative capacity and there was no separate contract between the union and its members for performance of the work as required for applicability of Section 194C(2) of the Act. In such circumstances, Section 40(a)(ia) of the Act was not applicable, as rightly held by the CIT(A) and the Tribunal. Learned counsel for the revenue also points out that same view has been taken by the High Court of Himachal

Pradesh in its order dated 20.10.2009 in I.T.A. No.30 of 2005 CIT v. M/sAmbuja Darla Kashlog Mangu Transport Co. Op. Society & ors. against which SLP was dismissed by the Hon’ble Supreme Court on 17.1.2011 being SLP(Civil)……/2011 CC 259/2011 CIT Shimla v. M/s Ambuja D. ManguTransp. Coop. Society.
Delhi bench of ITAT in Grandprix case 34 DTR 248 Reimbursement to Clearing agent and TDS and section 40(a)(ia)
Assessee was not obliged to deduct tax at source from payments made by it to the clearing agent towards custom duty and other expenses paid by the latter while clearing the goods on behalf of the assessee as no element of income is embedded in reimbursement of expenses and therefore impugned payments cannot be disallowed u/s 40(a)(ia) of the Act. 

Gujarat High Court in  SCARLET Designs Pvt Ltd
Whether the Appellate Tribunal is right in law and on facts in reversing the order passed by the CIT(A) and thereby deleting the disallowance of Rs.16,96,865/- made by the Assessing Officer invoking the provisions of section 40(a)(ia) of the Act?

The nature of expenses incurred by consultant and reimbursed by the company suggests that the same would not partake the character of payment made for the services rendered by the consultant. The payment is in the nature of reimbursement of expenses incurred by the consultant on behalf of the assessee. Simply because car was not provided and in lieu thereof consultant hired car and incurred expenses for which he submitted bills, only on that ground provisions of section 40(a) (ia) cannot be invoked. The finding arrived at by the tribunal on the basis of documents produced is in accordance with statutory provisions and the said expenses can not be disallowed by invoking provisions provisions of section 40(a)(ia).
Delhi bench of ITAT in Ahaar Consumer ITA NO.2910/DEL/2010
In our opinion, the AO went wrong in presuming that the difference in the wheat supply and the Atta or Dalia got in return represents sum paid for services rendered and payments for such services are claimed as deduction from the profit and gains of business u/s 32 to section 38. Only when the claim of the assessee for deduction is u/s 32 to section 38, the provisions of Section 40(a)(ia) can be pressed into service to disallow such claims for deduction. At the cost of repetition, we may say that to invoke said provision of Section 40(a)(ia), first of all, the case should be made out by the department that the assessee is contemplating deduction u/s 32 to 38 on

which tax is deductible and the assessee has not deducted tax at source. In our opinion, tax is not deductible and the assessee has not claimed any deduction u/s 32 to section 38. This loss, if any, is in the net profit in the trading account which is a computation u/s 28 and 29 and not claims u/s 32 to 38 of the Income Tax Act. Even taking this view of the matter, in our opinion, the assessee is entitled to succeed and there is no question of deduction of tax at source and consequently no question of making any disallowance by invoking the provisions of Section 40(a)(ia) of the Act.
Mumbai bench of ITAT IN  Jhaveri Flxi Laminate P.ltd. I.T.A No.7135 & 7136/ Mum/2008
On these facts, therefore, we are of the considered view that the fact the assessee having not discharged the tax deduction obligations from the payments

made on re-engraving charges, thus indeed renders this expenditure

disallowable under section 40a(ia) and the mere fact that the recipients

of such income had paid the taxes, even if that be so, does not exonerate

the assessee from disallowance under section 40(a)(ia) of the Act. We

also see no legal sustainable merits in learned counsel’s submission that

because it was first year of the disallowance under section 40(a)(ia)

having not been brought to the statute, a lenient view needs to be taken.

We do not have any powers to relax the rigour of law on the ground that

it was the first year of such law having been brought to the statute. In

view of these discussions and bearing in mind the entirety of the facts,

we uphold the disallowance sustained by the CIT (A) and decline to

interfere. This ground is dismissed.

Citation: - (2010) 15 ITJ 228 (Tribunal) | Parties : - Dr. Bhiraj Gada Vs. Dy. Commissioner of Income Tax The ITAT, Indore BenchThe ITAT, Indore Bench Head Notes: -
Assessee incurred expenditure, but did not deduct TDS – Assessee submitted that disallowance was not called for in view of Hindustan Coco Cola Beverages Private Limited Vs. CIT (2007) 9 ITJ 433 (SC), as the deductee should have paid tax directly - It was held that, Hindustan Coco Cola Beverages Private Limited Vs. CIT(Supra) is in a different context of recovery of TDS not deducted and not on the applicability of provisions of section 40(a)(ia) - Expenditure is to be disallowed. 
Ahd bench of ITAT in  M/s. SaraswatI Construct ion Co ITA No.2865/Ahd/2010 22/02/2011
5. In the present case before us, the facts are undisputed that the assessee had

deducted TDS from gross contract payment to carting contractor but the same was

not deposited into govt. exchequer before expiry of time prescribed under subsection

1 of Section 200 of the Act in view of section 40(a)(ia) of the Act. We find that

this is not allowable as deduction while computing the income chargeable under the

head ‘profit & gains of business or profession’ for the year. We find from the orders

of the lower authorities that there is no allegation that the payment of catering expenses on which TDS is deducted but not paid to Govt. exchequer is non-genuine

or bogus. It is also a fact that the lower authorities have not brought anything or not

disputed that the payment is excessive or unreasonable. The disallowance is simply

made either for non-deduction of TDS in view of provisions of Section 40(a)(ia) of the

Act or non-payment of TDS deducted to the govt. exchequer. In view of the above

discussion, that the legal fiction created by Section 40(a)(ia) will not apply to the

provisions of Section 271(1)(C) of the Act, the disallowance made simply by invoking

the provisions of Section 40(a)(ia) of the Act will not attract penalty for furnishing of

inaccurate particulars of income because there is no inaccurate particulars of income

in the return. Accordingly, we confirm the order of CIT(A) deleting the penalty and

this issue of the Revenue’s appeal is dismissed.
Chennai bench of ITAT in G.F. Securities vs DCIT ITA No. 1215/Mds/09 Assessment Year 2006-07
……….Reliance was heavily made on decision of Hon'ble Bench of Jaipur Bench in the case of Jaipur Vidyut Vitran Nigam Ltd. vs. DCIT (2009) 123 TTJ (Jp) 888, to suggest that these provisions apply only to amounts payable but not to amounts paid. It was argued that payability preceeds payment and in such circumstances decision of ITAT (supra) squarely applies here. To counter the above submission of the learned counsel for the assessee it was argued that this plea has been raised for the first time before the Bench and it was never taken before authorities below. It was argued that to apply the Tribunal order (supra) the matter has to be examined afresh by the Assessing Officer.

8. On perusal of the entire evidences, it is found that the work, for which this payment was made, was in the nature of small time maintenance work carried out by two individuals. No formal agreement was executed between the parties. After the work entrusted was accomplished the payees submitted their bills and against the same Rs.3.5 lakh was paid, as mutually settled. Since, it is not any contractual payment as is envisaged in the Act paid to contractors, in our opinion the decision of Jaipur Bench helps the case of this assessee. We have to properly apply the law in its letters and spirit. Consequently, we set aside the finding of the ld. CIT(A) in confirming the impugned addition and delete this addition. 

Kolkatta bench of ITAT in Marc Signage vs ITO ITA No. 1543/Kol/2010 Assessment Year 2006-2007
24.4 As regards the addition of Rs.6,30,352/- u/s.40(a)(ia), we are in agreement with the view taken by the ld.CIT(A). The ITAT, Kolkata, 'A' Bench in ITA No.1418/Kol/2009 has held that the provision of section 40(a)(ia) will be applicable even when the amounts have been paid during the year under consideration. The undersigned was the author of the above order. In view of the above and taking into consideration the submissions made by either of the parties, we are of the considered opinion that the impugned addition was rightly made by the AO and confirmed by the ld.CIT(A). We, therefore, reject this ground of the assessee

Mumbai ITAT order in case of  Chandabhoy & Jassobhoy ITA No. 20/Mum/2010 8th July 2011 Section 40(a)(ia)
 
It is also not the case that assessee has not deducted any amount. Assessee has indeed deducted tax under section 192 and so we are of the opinion that provisions of section 40(a)(ia) also do not apply as the said provision can be invoked only in the event of non deduction of tax but not for lesser deduction of tax. In view of this, we are of the opinion that there is no merit in Revenue’s contention that the amount paid to the employees should be disallowed as provisions of section 194J would attract. On the facts of the case, there is no merit in Revenue’s appeal. Accordingly the order of the CIT(A) is confirmed.
 
Also refer: Mumbai ITAT in Mumbai bench ITAT in M/s.Beekaylon Synthetics Limited  ITA No.6506/Mum/2008 : Asst.Year 2005-2006 Section 40(a)(ia)  Partial NON TDS cannot allow AO to disallow full amount of expense etc 

The second segment of this ground is against the deletion of addition of Rs.34,69,217. The facts apropos this issue are that the assessee deducted tax at source on Rs.34,69,217 but did not deduct educational cess of Rs.1,866. The Assessing Officer made addition of Rs.34.69 lakhs. When the matter came up before the learned CIT(A), he held that non-deduction of education cess amounting to Rs.1,866 would not justify the disallowance of the expenditure of Rs.34.69 lakhs on which tax of Rs.93,305 was deducted and promptly paid to the Government of India. He directed the Assessing Officer to calculate the amount of expenditure on which TDS of Rs.1,866 was payable and only disallow that much of the expenditure. The remaining amount of addition was deleted…………. In our ITAT  considered opinion the learned CIT(A) was justified in directing the Assessing Officer to calculate the amount of expenditure disallowable with reference to the total amount of tax deducted at source of Rs.1,866 as having been not paid. We, therefore, uphold the impugned order. This ground is not allowed
M/s. Shyam Industries Ltd., Ahmedabad ITA No.3323/Ahd./2010 30.06.2011 (Section 40(a)(ia))
 
The only ground raised in this appeal is relating to confirmation of disallowance of Rs.38,43,900/- under section 40(a)(ia) of the I.T.Act, 1961. the Counsel of the assessee pointed out that the assessee pays fixed transmission charges along with gas charges to Gas Authority of India Ltd. (GAIL). The supplier has charged local tax on the entire amount, which include the fixed transmission charges and the sales-tax has been charged, the amount paid is for sales and not for any works or services. Therefore, provisions of section 194C of the I.T. Act, should not be made applicable and resultantly, the disallowance made by the AO of Rs.38,43,900/- under section 40(a)(ia) is required to be deleted. This question has been answered by the ITAT, ‘D’ Bench, Ahmedabad in the case of M/s. Krishak Bharati Cooperative Ltd. (supra), wherein it was held that this type of contract is a contract for sale of goods and not a work contract. Hence, the assessee is not required to deduct TDS under section 194C of the I.T. Act, 1961 We, therefore, following the decision of the ITAT ‘D’ Bench, Ahmedabad in the case of M/s. Krishak Bharati Cooperative Ltd. (supra), hold that the assessee was not required to deduct TDS under section 194C in respect of gas transmission charges amounting to Rs.38,43,900/- paid in the previous year relevant to the assessment year under appeal to Gas Authority of India Ltd. (GAIL). Consequently, the transportation charges paid to GAIL amounting to Rs.38,43,900/- cannot be disallowed under section 40(a)(ia) of the I.T. Act, 1961. Resultantly, the addition of Rs.38,43,900/- is deleted and the appeal of the assessee is allowed
SHREE MAHALAXMI TRANSPORT CO TAX APPEAL No. 1038 of 2009
 
TDS Section 194C vs 194I: Held 9. Examining the facts of the present case in the light of the aforesaid statutory provisions, from the findings of fact recorded by the Commissioner (Appeals) it is apparent that the assessee has not taken the dumpers on hire/rent from the parties in question. The assessee has given contracts to the said parties for the transportation of goods and has not taken machineries and equipment on rent. In the circumstances, the Commissioner (Appeals) was justified in holding that the transactions in question being in the nature of contracts for shifting of goods from one place to another would be covered as works contracts, thereby attracting the provisions of section 194C of the Act. That since the assessee had given sub-contracts for transportation of goods and not for the renting out of machineries or equipments, such payments could not be termed as rent paid for the use of machinery and the provisions of section 194I of the Act would not be applicable. The Tribunal was, therefore, justified in upholding the order passed by the Commissioner (Appeals).
Surendra Buildtech Pvt. LTd I.T.A No. 4854/Del/10 (commission passed on to buyer of flat by agent as discount is held to be not commission u/s 194H vis a vis agent and buyer )Delhi ITAT
 
6. The expression “commission or brokerage” has been explained in
the explanation appended to this section. According to the meaning
provided in the explanation, the commission would be considered, if any
person received it directly or indirectly on behalf of another person for
the services rendered, and such services should not be professional
services. In the present case, admittedly the person to whom discount
was granted by the assessee were not acting as an agent for the
assessee, rather they are the purchaser of the property. They have not
provided any type of services to the assessee. They have just booked
the flat through the assessee. In fact, assessee is an agent between the
builder and the ultimate purchaser of the flats. The assessee has parted
with some part of the commission received from the builder from alluring
the purchaser so that it can earn more commission. It is just providing a
discount to the purchaser and not paying any commission for any
services taken from such customers. It appears that Ld. AO was
influenced by the nomenclature of the receipt in the hands of the
assessee. He failed to distinguish what character such receipt would
attain when it will be offered to the customer. The relationship between
the assessee and the purchaser of the flat is of buyer and seller. The Ld.
First Appellate Authority has appreciated the controversy in right
perspective and we do not see any reason to interfere in his order.
 
Guj High Court in Nirma Chemicals Tax Appeal 1614/2009 dt 15/03/2011
Shortly stated facts are that assessee firm had filed returns of income on 20.11.2000 for assessment year 2000-2001. During the year under consideration, assessee had purchased 54,368 special premium notes (SPN for short) of M/s. Nirma Ltd at the rate of Rs. 355 per note having face value of Rs. 200. Such SPN were redeemed during the same year at the rate of Rs.361. Assessee thus earned net income of Rs.2,68,908/- and offered such income as its business income. Since M/s. Nirma Ltd had deducted tax at source on entire difference between face value of Rs.200 and redemption price of 361 and thus collected Rs.19,25,715/-, assessee claimed refund of such TDS. Assessing Officer declined the claim. Issue was carried in appeal before CIT(Appeals). CIT(Appeals) declined the claim. Tribunal in appeal accepted the case of assessee. We are broadly in agreement with the view of the tribunal. From the facts on record, it can be seen that with respect to the claim of assessee that it earned income of Rs.11,000 per note and thus earned Rs.2,68,908/- in such transaction is not in dispute. That being the position, when M/s. Nirma ltd had deducted tax at source on such transaction and when it was found that such tax was in excess of tax liability of the assessee, tribunal in our opinion rightly directed the Assessing Officer to refund the same. No question of law arises. Appeal is therefore, dismissed.

 
VISAKHAPATNAM BENCH ITAT M/s Dredging Corporation of India Ltd ITA Nos.9 to 11/Vizag/2011  (MAN POWER SUPPLY SEC. 194 J PREOFESSIONAL SERVICE HELD) 3rd August, 2011
 
Thus, on a conspectus of the matter, it is seen (a) That M/s DSM takes full responsibility to supply the required number of approved employees for carrying out the technical work specified by the assessee, (b) That M/s DSM receives the full payment from the assessee company for the services rendered, which included the
salaries/wages of the technical personnel, service charges of M/s DSM and other applicable taxes. (c) That M/s DSM pays salaries/wages to the technical personnel,
after deducting the income tax and other statutory dues. (d) That M/s DSM is fully responsible for the acts and omissions committed by the said technical personnel.
All these facts, in our view, would lead to the conclusion that the concern M/s DSM renders only technical services to the assessee company, which is liable for deduction of tax at source under section 194J of the Act. 8. At the time of hearing, Learned A.R placed reliance on the decision of Hyderabad bench of ITAT in the case of ACIT Vs. IIC Systems (P) Ltd (2010) 127 TTJ (Hyd) 435 to support his contention that the concern M/s DSM is engaged only in supply of personnel, though the said personnel possess technical qualifications. We find that the said decision was  rendered in the context of “Double taxation avoidance agreement”. Further
we notice that the assessee therein only acted as an intermediary between
the two companies, i.e., a company named M/s IBM Global services required “software personnel” and another company named M/s Apollo Consulting services Corporation had required number of such type of personnel. The assessee in that case entered into contract with both the  companies, by which the required personnel shall be obtained from the later company and supplied to the former company. The facts in the instant case are totally different and hence, in our view, the said decision is not applicable to the instant case.
 
VISAKHAPATNAM BENCH ITAT in Gauthami Scan Centre Private Limited Rajahmundry   5th July, 2011  (COMPOSITE CONTRACT BIFERCATION) 6.4 We have already extracted the scope of service work, according to which the company M/s Cura Medical Equipment P Ltd will undertake periodic maintenance work once in a quarter and will attend in the case of
break down and replacement/repair of spare parts and X-ray tube. Considering the scope of service works, it appears that purpose of collecting advance payment is to compensate the cost of slices supplied at the concessional rate and only a small portion appears to be attributed for service works. Hence, on a conspectus of the matter, in our view, it would be reasonable to consider the payment made towards “Contract for service” @ 10% of Rs.9,91,800/- and the balance amount as the payment made towards the advance payment for supplying slices at concessional
rate, i.e. towards “Contract for sale”. We order accordingly.
 
Kol ITAT in case of Kalin Dutta, Hooghly I.T.A. No. 1732/Kol./2010 (refer CIT –vs.- Bhagwati Steels (2010)326 ITR 108 of Hon’ble Punjab & Haryana High Court; Hon’ble Punjab & Haryana High Court cited by ld. AR in the case of Assistant Manager (Accounts), Food Corporation of India) HELD
 
On perusal of above details, we find substance in the submission of ld. AR that only in the accounts the transportation is separately mentioned but there is no
material on record that assessee paid any transportation charges to the supplier of materials at Paradip. Considering the above material on record, we agree with ld. AR that assessee paid the cost of material to the suppliers and if the payment of transportation cost was paid by the suppliers without deduction of TDS, assessee cannot be held responsible for non-deduction of TDS as assessee paid only total cost of bills for supply of material. In this regard,  the decision
of Hon’ble Punjab & Haryana High Court cited by ld. AR in the case of Assistant Manager (Accounts), Food Corporation of India (supra) squarely applies to the facts of the case before us. In the said case, it was held that “if expenses incurred by a person on account of transportation, interest, storage, etc. are added to the cost of goods, it cannot be inferred that the person who is billed had paid certain amount on account of those services separately as the same becomes part of the commodity so sold”. 
Bhanu Constructions ITA No.450/Vizag/2010 13.7.2011. Vizag bench 
 
It was also submitted that this is the usual practice of engaging labourers in the case of huge construction contracts. The foregoing discussions show that there is no contract between the assessee and the labourers which would attract the provisions of sec. 194C of the Act. Further the payments have been made to
individual worker through a group leader. Hence, in our view, the provisions of sec. 194C do not apply to such labour payments. It was stated that the expenses booked under the head “Earth & sand carting charges” relate to purchase of materials, i.e. sand. The Learned CIT(A) also noticed that the said expenditure has been accounted under the head “Purchases”. There cannot be any dispute that the provisions of sec. 194C do not apply to purchase of materials. Accordingly, we do not find any infirmity in the decision of Learned CIT(A) in deleting the impugned addition made under section 40(a)(ia) of the Act.
Mr. Chirag Mahesh Bhakta Mumbai ITAT  ITA No. 4138/Mum/2010 24th August 2011
 
6. We have examined the issue. It is on record that the said agent was rendering services in the field of booking orders and examining the creditworthiness of the buyer and overseeing the payment to assessee in the business of export of cycle and cycle parts. The said Shri Mahendra Singh Jamnadas is a resident of Portugal but was appointed as agent for Mozambique, South Africa. There is no evidence on record that these services are rendered in India. 
 
On similar facts in the case of Armayesh Global vs. ACIT 45 SOT 69 (Mum) the issue was considered:
 
“HELD: The overseas agent did not render any services in India. It had no place or permanent establishment in India. It worked abroad and procured orders. The orders were sent directly by the foreign purchasers remitted to the assessee in India and even the payment for export was received by the assessee in foreign currency directly from foreign purchasers and the commission was paid to foreign
agent thereafter as a percentage of sales in terms of the agency agreement. The payment made to overseas commission agent by the assessee was not for technical/managerial services. Therefore, in the absence of any service having been rendered in India, no part of the commission paid to the overseas agent could be said to be chargeable in India and in the absence of any income chargeable to tax in India, question of applying section 195 did not arise.”  .,.. Similar view was also taken in the case of Divi’s Laboratories Ltd. 10 ITR (Trib) 501 (Hyd) .. 
 
8. Since the amount of commission paid was not taxable in India as no
services were rendered in India, mere remittance to non-resident does not
attract provisions of section 195(1) as held by the Hon'ble Supreme Court in
the case of GE India Technology Centre P. Ltd. vs. CIT 327 ITR 456. In view
of this, we do not see any reason to interfere with the orders of the CIT(A).
 
Comments of author of email: 
(Also see Delhi ITAT order in case of Indo Count Industries Ltd on Section 40(a)(i) Foreign Party Commission payment Sec. 195 TDS etc held : 4.2 We have considered the facts of the case and submissions made before us. The impugned order deals with a situation where tax is deductible at source u/s 195, but it has been deducted and paid in a subsequent year. Such is not the case made out before us. The case of the ld. counsel is that all services were rendered by the concerned person outside India and payment was also made outside India. Therefore, tax was not deductible at source in respect of payment made to him. This proposition has not been displaced by any argument by the ld. DR. In absence thereof, it is held that the provision contained in section 195 and consequently section 40(a)(ia) is not applicable to the facts of this case. Accordingly, the disallowance is deleted (also see Jp ITAT in Modern Insulator 56 DTR 362; Luck bench ITAT in 50 DTR 225; SC in 327 ITR 456))
Delhi Bench ITAT Shri Hardarshan Singh, Delhi bench ITAT 40(a)(ia) TDS Dis allowance  : Freight /transport cases (194C)

He is also entering into arrangements for transportation of goods through  vehicles of other transport companies. The dispute relates to the latter business. The case of the assessee had been that in this business, he is not carrying on the work of transportation of goods and, therefore, the provision contained in section 194 C is not applicable to him. However, the finding of the AO is that the assessee has been carrying on this business also in respect of which he is liable to deduct tax at source from the payments made to other transporters. He has not deducted the tax at source on payment made to such transporters. Therefore, the expenditure incurred in this behalf is liable to be disallowed under the provision contained in section 40(ia). In order to illustrate his point , he directed the assessee to file a revised profit and loss account including the receipts and expenditure from this business in the profit and loss account. Such an
account was furnished, which shows that the income from lorry booking amounting to Rs. 8,51,43,744/- and booking commission of Rs. 26,02,032/-. 
Coming to the merits of the case, it is submitted that the assessee owns and operate four trucks for transportation of goods. These trucks are not adequate in number to meet the market requirement. Therefore, he arranges trucks of other transport companies for carriage of goods for which he receives commission from them. This commission income is credited to profit and loss account. In respect of this income, the assessee does not undertake the business of carriage of goods and no work is performed by him. The bills are prepared in a manner that net
commission income becomes payable by the actual transporter to the assessee. To support this contention, reliance has been placed on bills prepared and accounted for in the books It is also submitted that the only activity carried on by the assessee was to act as an intermediary between the customer and Delhi Assam Roadways Corporation Ltd., for which he received
commission of Rs. 2,100/-. No other work has been done by the assessee except bringing the two parties together. He did not make any payment to the aforesaid roadways corporation for transportation of goods. Such payment was made by the customer. Thus, there was no liability on assessee for deduction of tax at source 

HELD:According to us, it cannot be said that assessee really entered into the contract of transportation of goods. He merely acted as an intermediary. Thus, the facts seem to be similar to the facts in the case of Grewal Brothers (supra) although the provisions of Partnership Act make the position of law some what messy. In the case of Cargo Linkers, the assessee acted as an intermediary between the exports and the airlines. It received the amount from the exporter and handed over the same to the airline, who paid commission. These facts are also nearer to the facts of the case at hand. Accordingly, following this decision, it is held that the assessee was not liable to deduct tax at source. In view thereof, no addition could have been made u/s 40(ia). Thus, ground no. 1 is allowed. 
 Mumbai ITAT in Anchor Health and Beauty Care Pvt Ltd ITA No. 7164/Mum/2008 Assessment year: 2004-05
 
The assessee before us is engaged in the business of manufacturing and trading of tooth powder, tooth paste, tooth brush and other health care products. During the course of scrutiny assessment proceedings, the Assessing Officer noticed that the assessee has paid a sum of Rs 11,71,826 as accreditation panel fees to British Dental Health Foundation UK, but has not deducted tax at source from the same. On these facts, when the assessee was required to show cause as to why disallowance not be made under section 40(a)(i) in respect of the said payment having been made without deduction of tax at source, it was submitted by the assessee that as the recipient of income was not liable to be taxed, in respect of this income in India, no tax was required to be deducted at source by the assessee. It was in effect contended that disallowance under section 40(a)(i) can only be made when taxes are deductible but not deducted. However, this submission did not find any favour from the Assessing Officer. 
We find that, as held by Hon’ble Supreme Court in the case of GE India Technology Centre Pvt Ltd Vs CIT (327 ITR 456), tax deduction at source obligations under section 195(1) arise only if the payment is chargeable to tax in the hands of non-resident recipient. Therefore, merely because a person has not deducted tax at source from a remittance abroad, it cannot be inferred that the person making the remittance has committed a failure in discharging his tax withholding obligations because such obligations come into existence only when recipient has a tax liability in India. The underlying principle is this. Tax withholding liability of the payee is inherently a vicarious liability, on behalf of the recipient, and, therefore, when recipient does not have the primary liability to be taxable in respect of income embedded in the receipt, the vicarious liability of the payer cannot but be ineffectual. This vicarious tax withholding liability cannot be invoked unless
primary tax liability of the recipient is established. Just because the payer has not obtained a specific declaration from the revenue authorities to the effect that the recipient is not liable to be taxed in India in respect of income embedded in particular payment, howsoever desirable be that practice the Assessing Officer can not proceed on the basis that the payer had an obligation to deduct tax at source. He still has to demonstrate and establish that the payee has a tax liability in respect of the income embedded in the impugned payment.
The question that we actually need to decide is whether the amount so received by BDHF British Dental Health Association towards accreditation panel fees, in consideration of the accreditation, can be brought to tax in India? It is not even in dispute that BDHF does not have any permanent establishment in India, and the assessee has also filed a certificate to that effect as issued by the BDHF…An accreditation or approval by a reputed body may give certain comfort level to the end users of the product, and thus may constitute a USP (i.e. unique selling proposition) to that extent, but it may also be, therefore, used for the purposes of marketing of the products, but, legally speaking, the payment made for such an accreditation is not covered the definition of ‘royalty’ as set out in Article 13(3) of India UK tax treaty.  
Simply because assessee is benefited by this accreditation, and the assessee uses the same for its marketing purposes, the character of payment cannot be classified as ‘royalty’. The expression ‘royalty’ is neatly defined under Article 13(3) of Indo UK tax treaty, and unless the payment fits into the description set out in Article 13(3), it cannot be termed as ‘royalty’ for the purposes of examining its taxability under the tax treaty. In our considered view, on the facts of the case, the impugned remittance is in the nature of business profits in the hands of the UK based recipient, and since the recipient admittedly did not have any permanent establishment in India, the same is not taxable in India.  In our considered view, therefore, the recipient did not have any primary tax liability in India, as a corollary thereto, the assessee did not have tax withholding obligations from this remittance
Mumbai benches of ITAT: M/s. Bajaj Hindustan Ltd.,  03/08/2011 ITA  NO.63/MUM/09(2007-08) 
9. On a consideration of the above features of the Agreement, the CIT(A) was of the view that the Assessee wanted to acquire sugar mills/distillery plants in Brazil. For that purpose, the Assessee had availed the services of KPMG. He found that the services were to be rendered in Brazil and that services are connected with the acquisition of sugar mills/distilleries in Brazil. The CIT(A) was of the view that the words used in Sec.9(1)(vii) clause (b) second exception was “ for the purposes of earning any income from any source outside India.”. He was of the view that the services rendered by KPMG were to be used for the purpose of acquisition of sugar mill / distillery in Brazil for the purpose of earning income from sugar mill / distillery from Brazil. He was of the view that the words used in sec. 9(1)(vii) were vide enough to cover even future source of income. The CIT(A) therefore held that that the services rendered by M/s. KPMG was utilized by the Assessee for the purpose of earning income from a source outside India and therefore the payment by the Assessee of fees for technical services rendered by M/s.
KPMG was outside the scope of Sec. 9(1)(vii) of the Income Tax Act. Hence it cannot be considered as income deemed to have accrued in India and not chargeable to tax in India and hence the Assessee is not liable to deduct tax u/s. 195 of Income Tax Act. The demand raised for tax and interest u/s.201(1) and 201(1A) of the Act was deleted.
 14. We have considered the arguments of ld. D.R. There is not dispute that the payment in question made by Assessee to KPMG is in respect of services which otherwise fell within the definition of FTS as given in the Act. The dispute is whether the exceptions mentioned in clause (b) to Sec.9(1)(vii) of the Act would apply so that it can be said that the fees in the nature of FTS has not accrued or arisen to KPMG in India. As far as the first exception in Sec.9(1)(vii) clause (b) of the Act, is concerned viz., “where the fees are payable in respect of services utilized in a business or profession carried on by such person outside India”, we find that the Assessee carries on business in India and has utilized the services of KPMG in connection with such business. Therefore the case of the Assessee would not fall within the first exception, notwithstanding the fact that services were rendered only in Brazil. As far as the second exception mentioned in Sec.9(1)(vii) clause (b) is concerned viz., “ for the purposes of earning any income from any source outside India.”, the undisputed facts are that the Assessee wanted to acquire sugar mills/distillery plants in Brazil and for that purpose also wanted to set up a subsidiary company. In fact, the Assessee had set up a subsdiary company on 8.8.2006 in Brazil. Thus the Assessee was contemplating to create a source for earning income outside India. It is no doubt true that the source of income had not come into existence. But there is nothing in Sec.9(1)(vii) clause (b) of the Act, to show that the source of  income should have come into existence so as to except the payment of fees for technical services. The expression used is “for the purpose of earning any income from any source outside India”. There is nothing in the language of Sec.9(1)(vii) clause (b) of the Act, which would go to show that the same is restricted to only to an existing source of  income. We therefore agree with the conclusions of the CIT(A) on this aspect. We therefore uphold the order of the CIT(A) holding that the payment by the Assessee of fees for technical services rendered by M/s. KPMG was outside the scope of Sec. 9(1)(vii) of the Income Tax Act. Hence it cannot be considered as income deemed to have accrued in India and not chargeable to tax in India and hence the Assessee was not liable to deduct tax u/s. 195 of Income Tax Act. The demand raised for tax and interest u/s.201(1) and 201(1A) of the Act was therefore rightly directed to be deleted. We find no grounds to interfere with the order of CIT-A..  

Delhi ITAT in case of Havells India Ltd. vs Addl. CIT 140 TTJ 283 

21. That the above is the certification obtained by the assessee form CSA for enabling exports of its products, is unassailed. The sole stand of the department is that this service of testing and certification has been applied by the assessee for its manufacturing activity within India. However, neither the Assessing Officer, nor the CIT(A), nor even the ld. DR before us has been able to bring anything on record to buttress such a stand. True, the initial onus under section 9(1)(vii)(b) of the Act lay squarely on the assessee to prove that the exemption available thereunder was in fact available to the assessee. The assessee has been amply successfully in discharging this onus. It has maintained throughout that the testing and certification services provided to it by CSA were utilized only for its export activity .. 29. We find ourselves unable to agree with the contention raised by the ld. DR. As discussed hereinabove, the Assessing Officer has not brought anything on record to substantiate his observation of the testing and certification provided to the assessee by CSA having been utilized for the assessee's business activity in India. On the other hand, to reiterate, the assessee has shown that this testing and certification was necessary for the export of its product; that it was utilized for such export; and that it was not utilized for its business activities of production in India. Now, when the assessee has, in so many words, stated so, it has discharged its burden. The department, on the other hand, while not denying the utilization of the testing and certification for the export, has not at all shown anything to prove its allegation of the testing and certification having been utilized in the assessee's production activity in India. It cannot be asked to prove a negative. The burden in this regard was entirely on the department, which burden, the department has miserably failed to discharged.. 30. As such, we hold that the CIT(A) has erred in confirming the disallowance of Rs.1471095 under section 40(a) of the Income-tax Act.
(Also refer : Bang ITAT in Titan case 2007 11 SOT 206; ITAT Delhi in the case of Lufthansa Cargo India (P.) Ltd. v. Dy. CIT [2004] 91 ITD 133; Delhi ITAT in Ranbaxy ; Madras High Court in case of 262 ITR 513)
Mumbai bench ITAT in rediff case on 5/9/2011 explaining CA Certificate importance in present regime of Sec. 195/Form 15CA & 15CB vis a vis PAYER AND PAYEE
However, what also follows from the above discussions is that, in order to
examine whether a disallowance under section 40(a)(i) can be made, the first step is
that the Assessing Officer has to examine whether the recipient of a payment has tax
liability in respect of the remittance in question, and that aspect of the matter can
only be examined when all the relevant details are duly furnished by the assessee. A
certificate issued by chartered accountant, on which a lot of reliance is placed by the
learned CIT(A), cannot be a conclusive determination of taxability in the hands of
the recipient of income. In our considered view, such a chartered accountant’s
certificate is not a substitute for such a determination of taxability in the hands of
the recipient by the Assessing Officer.

7. It is, in our considered view, essential to understand the nature of a
chartered accountant’s certificate on the basis of which foreign remittances are
made...

In our humble understanding, so far as TDS under the revised procedure of
making remittances to non-residents is concerned, the position is now like this. In
case a person has to make a remittance to a non-resident, and he is of the view that
the no TDS is warranted or tax is required to be deducted at a certain rate, he can
approach an independent chartered accountant for certifying, in the prescribed
format, the rate at which tax is to be deducted or that tax is not to be deducted, and
make the remittance on the basis of such a certificate. Even this remittance on the
basis of the chartered accountant’s certificate is at assessee’s own risk of
consequences which follow the short deduction or non-deduction of tax at source.
The assessee has to give an undertaking to that effect. However, as long as
assessee’s stand is at least supported by a chartered accountant’s certificate, the
assessee is at least allowed to make the remittance on that basis...

Under the revised scheme, the assessee can, subject to the support of a chartered accountant’s certificate and furnishing of an undertaking extracted earlier in this order, first make the remittance and the finalization of withholding tax liability follows. All it
does is that the real time control mechanism to ensure revenue collections from
foreign remittance at the point of remittance, which was in the nature of steering
control, is given up, though naturally with the right to take suitable remedial
measures when any loss of revenue is caused by the tax-deductors. Nothing more
than this paradigm shift in approach needs to be read into this scheme of things. It is
not abandonment of the institution of AO (TDS) in favour of the professionals in
accountancy practice.

M/s. Kotak Securities Limited INCOME TAX APPEAL NO.3111 OF 2009 Bombay high court
 
" Whether on the facts and in the circumstances of the case and in
law, the Tribunal was justified in holding that the transaction charges
paid by the assessee to the stock exchanges were not fees for
technical services and, therefore, the provisions of Section 194J
were not attracted and consequently the provisions of Section 40(a)
(ia) of the Income Tax Act, 1961 were also not attracted ? 
 
In the assessment year in question, the assessee had paid
to the BSE Rs.5,17,65,182/- towards transaction charges. The question
is, whether the said payment of transaction charges constituted payment
of 'fees for technical services' covered under Section 194J of the Income
Tax Act, 1961 ('the Act' for short) so as to hold that the assessee was
liable to deduct tax at source at the time of crediting the transaction
charges to the account of the stock exchange 
 
Thus, plain reading of Section 194J read with Explanation 2
to Section 9(1)(vii) of the Act clearly shows that the expression 'fees for
technical services' includes rendering of any managerial services. The
question is, by providing BOLT system of trading in securities, whether,
the stock exchange renders managerial services to its members ? Therefore, in the facts of the present case, the transaction charges were
paid by the assessee to the stock exchange for rendering the managerial
services which constitutes fees for technical services under Section 194J
read with Explanation 2 to Section 9(1)(vii) of the Act and hence the
assessee was liable to deduct tax at source before crediting the
transaction charges to the account of the stock exchange.
 
The question then to be considered is whether the
assessing officer was justified in invoking Section 40(a)(ia) of the Act and
disallowing the entire business expenses incurred on account of
transaction charges on the ground that the assessee has failed to deduct
tax at source under Section 194J of the Act ?
 
Accordingly, we hold that the transaction charges paid by
the assessee to the stock exchange constitute 'fees for technical
services' covered under Section 194J of the Act and, therefore, the
assessee was liable to deduct tax at source while crediting the
transaction charges to the account of the stock exchange. However,
since both the revenue and the assessee were under the bonafide belief
for nearly a decade that tax was not deductible at source on payment of
transaction charges, no fault can be found with the assessee in not
deducting the tax at source in the assessment year in question and
consequently disallowance made by the assessing officer under Section
40(a)(ia) of the Act in respect of the transaction charges cannot be
sustained. We make it clear that we have arrived at the above
conclusion in the peculiar facts of the present case, where both the
revenue and the assessee right from the insertion of Section 194J in the
year 1995 till 2005 proceeded on the footing that the assessee is not
liable to deduct tax a source and in fact immediately after the
assessment year in question i.e. from AY 2006-07 the assessee has
been deducting tax at source while crediting the transaction charges to the account of the stock exchange. 33) The question raised in the appeal is answered accordingly and the appeal is disposed off in the above terms with no order as to costs.
 
Contra BHC order in:Angel Capital & Debit Market Ltd INCOME TAX APPEAL (L) NO. 475 OF 2011
2. As regards first two questions are concerned, the findings of fact
recorded by the ITAT is that VSAT and Lease Line charges paid by the
assessee to Stock Exchange were merely reimbursement of the charges
paid/payable by the Stock Exchange to the Department of
Telecommunication. Since the VSAT and Lease Line charges paid by the
assessee do not have any element of income, deducting tax while making
such payments do not arise. Hence, question Nos. (A) and (B) cannot be
entertained. Question B was: (B) Whether on the facts and in the circumstances of the
case and in law the Hon’ble Tribunal was justified in holding
that VSAT and Lease Line charges paid to the Stock Exchange by the Assessee Company were not paid in consideration of
technical services rendered by the Stock Exchange within the
meaning of Section194J read with Explanation 2 to Section
9(1)(vii) of the Income tax Act.?
DCIT vs. M/s. S. K. Tekriwal (ITAT Kolkata) *No s. 40(a)(ia) disallowance for short-deduction TDS default 

 
The assessee paid Rs. 3.37 crores as “*machine hire charges*” on which it
deducted TDS u/s 194C at 1%. The AO held that the payment was “*rent*” and
TDS ought to have been deducted at 10% u/s 194-I. He disallowed the
expenditure u/s 40(a)(ia). This was reversed by the CIT (A). On appeal by
the department, HELD dismissing the appeal
M/s SRS Real Estate Ltd., THE INCOME TAX APPELLATE TRIBUNAL
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VIPUL MEDCORP TPA PVT. LTD. & ORS  WRIT PETITION (CIVIL) NO. 121 OF 2010  Date of Decision: 30th September, 2011 Section 194 J TDS : meaning and scope of professional services
 
The petitioners have challenged circular No. 8/2009 issued by the Central Board of Direct Taxes, respondent No. 1 herein on the ground that the circular requires deduction of tax at source (TDS) under Section 194J of the Income Tax Act, 1961 (the Act, for short) when the TPAs (
 Third Party Administrators) make payment to the hospitals to settle/pay the dues of the policy holders on behalf of the insurance company.
 
Held:
 
a). Nature and character of the payment in the hands of the payeefor finding out and determining whether the payment made is or is not towards “fee for professional services”, the nature and character of the payment but not the manner in which the payment is accounted for by the payer is relevant, i.e. the recipient, is relevant and determines whether TDS has to be deducted. TDS is a method of collection of tax and the sum so deducted is deemed to be tax paid by the payee. The TDS deducted is treated as income received and credit is given in tax payable by the payee. Deduction is only a mode of recovery. (See Sections 198 and 199 of the Act).
 
b) The fact that a third person and not the payer has availed of the professional services is immaterial. Section 194J does not state that the payer must have availed and taken benefit of the professional services. The payer may be making payment on behalf of a third person but would be liable to deduct TDS under Section 194J if Explanation (a) applies.
 
c) We agree with the Revenue that for the purpose of Explanation (a) to Section 194J, the recipient (of payment)   can be any “person” as defined in Section 2(13) of the Act. The recipient need not be restricted to an individual who carries on medical profession or other professions mentioned in the Explanation. It is not the intention of the Parliament to restrict or curtail the scope of Explanation (a) to only payments received by or made to individuals, firms, association of persons etc. and not to corporate bodies. In the light of the aforesaid discussion, there can be no doubt that in case payment is made to a recipient for rendering services in course of carrying on medical profession or other professions as stipulated, deduction of tax at source has to be made and it is immaterial whether the recipient is an individual, firm or an artificial person.
 
d) It cannot also be doubted that TDS has to be deducted for all services rendered by a person in the course of carrying on medical profession. Incidental or ancillary services which are connected with carrying on medical profession are included in the term “professional services” for the purpose of Section 194J. The words “services… in the course of carrying on medical profession” in Explanation (a) are used with the intention to include incidental, ancillary, adjunct or allied services connected with and relatable to medical services
 
e) At the same time, it has been held that the word “business” is of a wider import than the word “profession”. All professions can be classified, if required, as business but all businesses are not professions. The word “business” is a wider term. Section 2(b) of the Indian Partnership Act, 1932 defines business as including every trade, occupation and profession.
 
f) 17. The term “profession” as traditionally understood involves the idea of an occupation requiring either purely intellectual skills or if any manual skill is involved such as in painting, sculpture or surgery, a skill controlled by the operator’s intellectual skill as distinguished from an occupation which substantially involves production or sale or arrangement for the production and sale of commodities (See Patridge vs. Mallandine (1886) 18 QBD 276)). The word “profession” as is currently known is wider than the old definition of learned professions such as the church, medicine and law. As per the definition clause section 2(36) of the Act, profession includes vocation.
 
g) What is the legislative intent behind the definition in Explanation (a) to Section 194J of the Act? As noticed above, Section 2(36) defines the term “profession” and Section 14 also refers to profits and gains of business or profession. The term used in Section 194J, however, is “professional services” and Explanation (a) defines the said term for the said Section exclusively. The word “services” in the expression “professional services” is significant and has to be given due weightage
 
h) Thus, the sweep and scope of the Explanation is not restricted only to payments made to medical or other professionals, but services rendered in the course of carrying on the stipulated profession Thus, the sweep and scope of the Explanation is not restricted only to payments made to medical or other professionals, but services rendered in the course of carrying on the stipulated profession. What is covered and falls within the ambit of professional services are all services rendered in the course of medical profession or other professions.
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